GORDON R. SMITH One Portland Square
COUNSEL Portland, Maine 04101-4054
gsmith@verrill-law.com Main 207-774-4000
207-253-4926

August 5, 2020
By Hand Delivery and E-Mail
Harpswell Board of Appeals
263 Mountain Road
Harpswell, ME 04079

Re:  Appeal of NOV for 454 Long Point Road; Tax Map 37 Lot 71
Dear Members of the Board,

I am writing on behalf of Ryan Nesbitt regarding his appeal of the June 12, 2020 Notice
of Violation (“NOV”) issued by the Harpswell Code Enforcement Office (“CEQ”) for Mr.
Nesbitt’s property at 454 Long Point Road.

Mr. Nesbitt has diligently sought and obtained all necessary approvals from the Town to
build three modest structures and a septic system on his narrow property near the end of Long
Point. The Town reviewed and permitted the plans that Mr. Nesbitt submitted. Mr. Nesbitt built
the structures and the septic system and according to the Town-approved plans. The Town
inspected the structures and septic system and issued a certificate of occupancy.

Now the CEO alleges that one of the structures and the septic system do not conform to
various ordinance provisions, codes and rules.

The principal issue in this appeal is how many dwelling units are on Mr. Nesbitt’s
property. Specifically, the Board is asked to decide whether a structure without cooking facilities
that is rented out on a short-term basis constitutes a dwelling unit. As discussed below, the
Town’s ordinances and the Maine Supreme Court dictate that it is not. Also discussed below, the
other violations alleged by the CEO related to septic system design, egress and smoke partition
requirements are also without merit.

1. Project Design and Permitting Background

In April 2019, Mr. Nesbitt submitted a building/land use permit application to the
Harpswell CEO to construct the following three buildings:

e 10’ x 42’ seasonal two-bedroom, one-bathroom cottage with a kitchen (*Cottage”)
e 10’ x 24’ seasonal one-bedroom, one-bathroom building without a kitchen (“Boathouse”)
e 10’ x 20’ storage building
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Plans for the project were provided by Mr. Nesbitt’s builder, Barrett Made of Portland.
See Attachment 1. Mr. Nesbitt’s Licensed Site Evaluator, Frick and Associates of Gorham,
submitted an application for installation of a subsurface wastewater disposal system (septic
system) to serve the three combined bedrooms in the Cottage and the Boathouse.

Prior to submission of any of these applications, Mr. Nesbitt met with former CEO Fred
Cantu to discuss the design of the proposed project to make sure it complied with the Town’s
requirements. Of particular note, it was discussed that the Harpswell Shoreland Zoning
Ordinance (“SZ0”) and the Harpswell Basic Land Use Ordinance (“BLUQ”) both require
40,000 square feet of lot area per residential dwelling unit.

Mr. Nesbitt’s lot is grandfathered to allow one dwelling unit but it lacks sufficient square
footage to accommodate two dwelling units. In that context, Mr. Nesbitt told Mr. Cantu that he
intended to rent the Boathouse through an internet service like Airbnb. In Mr. Nesbitt’s words:

“Fred said that there is no ordinance around renting so that was fine but I couldn’t
have a kitchen. | said that was no problem people would be happy to get take out
for short stays and we discussed what was allowed and thus the approved and
built wet bar design allowing for a small fridge and microwave to reheat pre-
bought food.”

Accordingly, Mr. Nesbitt and his builder, on the advice of Mr. Cantu, designed the
Boathouse so that it has a sink but does not have cooking facilities and would not constitute a
dwelling unit. The Town signed off on Mr. Nesbitt’s plans, issuing a building/land use permit on
April 8, 2019, a plumbing permit on August 6, 2019, and a septic system permit on April 18,
2019. See Attachments 2 through 4.

Mr. Nesbitt constructed the buildings according to those approved plans. Specifically, the
Boathouse was constructed without cooking facilities and the septic system was constructed
according to the design criteria in the HHE-200 application that was approved by the Local
Plumbing Inspector (“LP1”).

The CEO and LPI inspected the project at the relevant points during construction and on
February 4, 2020 the CEO issued a Certificate of Occupancy that incorporates by reference the
building/land use permit, the plumbing permit, and the septic system permit. See Attachment 5.

In its June 10 NOV and subsequent correspondence, the CEO now takes the position that
the Boathouse is a dwelling unit because Mr. Nesbitt has advertised it for rental on Airbnb and
has rented it out to visitors (with a maximum occupancy of two people). The CEO also alleges
that the Town-approved septic system design violates the Maine Subsurface Wastewater
Disposal Rules and the Boathouse sleeping loft violates the International Residential Code and
the NFPA Life Safety Code.

The Board reviews this matter de novo and does not give deference to the interpretations
of the CEO. 30-A M.R.S.A. 8 2691(3)(C) (Board of Appeals review is de novo where standard
of review is not specified by town ordinance).



August 5, 2020
Page 3

2. The Boathouse Is Neither a Dwelling Unit Nor a Dwelling

The language of the Town’s ordinance and its interpretation by the Maine Supreme
Court, as well as the language of the International Residential Code, make clear that neither the
structure of the Boathouse nor its use as a rental property fit within the definition of a dwelling
unit or a dwelling.

Harpswell defines a “dwelling unit” as follows:

“A room or group of rooms designed and equipped for use as a separate living space by a
household containing cooking, sleeping and toilet facilities with free and open circulation
between these areas by members of the household. A dwelling unit is intended for occupancy by
one household living independently in which the members of the household share the use of
common areas and have regular interaction in the course of their day-to-day activities. The term
shall include mobile homes, and rental units that contain cooking, sleeping, and toilet facilities
regardless of the time-period rented but not recreational vehicles.” Harpswell Definitions
Addendum Ordinance at 5 (emphasis added).

Harpswell defines the term “dwelling” as “a residential structure containing one or more
dwelling units, including single-unit, two (2) unit, and multi-unit residential uses, and
manufactured housing but not recreational vehicles.” 1d. (emphasis added).

A. A Structure Cannot be a Dwelling Unit without “Cooking Facilities”

The Maine Supreme Court has analyzed functionally identical ordinance language and
held that without cooking facilities there is no dwelling unit. “Looking to the plain language of
the definition of a residential dwelling unit, its meaning is clear: a structure must contain cooking
facilities, in addition to sleeping and toilet facilities, to constitute a residential dwelling unit
pursuant to the SZO.” 21 Seabran, LLC v. Town of Naples, 2017 ME 3, { 14.

In Seabran, the Law Court was asked to decide whether a structure with three bedrooms,
two bathrooms, a sitting area, a washer and dryer, and an independent septic system with a
design flow of 270 gallons per day constituted a “dwelling unit” such that it triggered the town’s
minimum lot size requirements. The Court found that it did not. “In the absence of any finding
that the proposed structure contained cooking facilities, we conclude that the Board's
determination that it was a residential dwelling unit for purposes of the SZO was erroneous.” Id.
1 15.

As in Seabran, it is not in dispute that the Boathouse contains no “cooking facilities.”
The CEO has acknowledged this by granting the building permit per the plans that were
submitted and issuing the certificate of occupancy for the buildings constructed according to
those plans. Accordingly, the Boathouse does not fall within the definition of a dwelling unit
under Harpswell’s ordinances.!

L1t is worth noting that the Seabran Court rejected the Naples Board of Appeals’ application of a
“common sense” approach to determine what constitutes a residential dwelling unit, instead insisting on
application of the plain meaning of the terms of the Town’s ordinance. 1d. Y 11, 15.
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The CEQ’s reference to the 2015 International Residential Code (“IRC”) does not alter
the analysis. The IRC’s definition of the term “dwelling unit” also requires cooking facilities: “A
single unit providing complete independent living facilities for one or more persons, including
permanent provisions for living, sleeping, eating, cooking and sanitation.” IRC (2015) R202.

B. Use of Boathouse for Short-Term Rentals Does Not Create a Dwelling Unit

That the Boathouse may be rented and occupied by visitors does not turn it into a
dwelling unit under Harpswell ordinances. In fact, the Town’s definitions ordinance states the
exact opposite.

Harpswell’s definition of “dwelling unit” states explicitly that the cooking facilities
requirement applies equally to rental units: “The term [dwelling unit] shall include mobile
homes, and rental units that contain cooking, sleeping, and toilet facilities regardless of the time-
period rented....” Harpswell Definitions Addendum Ordinance at 5 (emphasis added). In other
words, a rental unit without cooking facilities is not a dwelling unit. As discussed above, the
Boathouse does not contain cooking facilities.

Furthermore, the Maine Supreme Court has determined that the use of a given structure,
specifically the fact that it may be occupied by short-term renters, does not by itself turn the
structure into a dwelling unit. In Oman v. Town of Lincolnville, the Court upheld the Lincolnville
Board of Appeals determination that rental cabins each having “a separate heating and electrical
system as well as its own bathroom and kitchen” did not constitute “dwelling units” under that
town’s ordinance. 567 A.2d 1347 (Me. 1990). The cabins in question were rented seasonally
from May to October, with “approximately 50% of the rentals for a period of one night.” Id. at
1348. The Lincolnville ordinance defined a “dwelling unit” as “a room or group of rooms
designed and equipped exclusively as living quarters for only one family....” Id.

“The Board declined to interpret ‘dwelling unit’ to include the rental cabins. The Board
committed no error of law in this regard. A rental cabin serving a transient population is not
‘designed and equipped exclusively for use as living quarters for only one family.”” The “living
quarters for one family” definition in the Lincolnville ordinance is also contained in the
Harpswell ordinance: “A dwelling unit is intended for occupancy by one household living
independently....” Harpswell Definitions Addendum Ordinance at 5.

In email correspondence to Mr. Nesbitt, the CEO asserted that “under IRC code 2015
R202, the act of renting or leasing constitutes [the Boathouse] be labeled as a dwelling.” This is a
misreading of the IRC definition of the term “dwelling.” The IRC defines a dwelling as “Any
building that contains one or two dwelling units used, intended, or designed to be built, used,
rented, leased, let or hired out to be occupied, or that are occupied for living purposes.” IRC
(2015) R202 (emphasis added). The rental of a building by itself does not create a dwelling. It is
the rental, among other things, of a dwelling unit that constitutes a dwelling. The CEQ’s
interpretation reads out the fact that a “dwelling” under the IRC must consist of “dwelling units.”
As discussed above, the Boathouse does not meet the definition of a dwelling unit under either
the IRC or Town ordinance.
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C. The Permit Condition Prohibiting Occupation as a Dwelling Is Satisfied

The building permit issued to Mr. Nesbitt on April 8, 2019 contains a handwritten
condition that “Accessory structure not to be occupied as dwelling.” As detailed above, under
both Town ordinance and the IRC, in order for a structure to be a “dwelling,” it must contain at
least one “dwelling unit.” Because the Boathouse is not a dwelling unit, it is not being “occupied
as a dwelling.”

Also noted above, during the permitting process Mr. Nesbitt informed former CEO Fred
Cantu that he intended to rent out the Boathouse via Airbnb. Mr. Cantu told Mr. Nesbitt that such
rental was permitted under Harpswell ordinances and that the only issue was whether or not the
Boathouse had cooking facilities such that it would constitute a dwelling unit. Thus, the
condition handwritten by Mr. Cantu on the building permit was not intended to apply to rental of
the Boathouse. Mr. Nesbitt understood from Mr. Cantu that the condition was simply a
restatement that the Boathouse could not contain cooking facilities.

Accordingly, neither the design (approved by the CEO at multiple stages) nor the rental
(also approved by the CEO) of the Boathouse render it a “dwelling unit” such that it triggers the
Town’s minimum lot area requirements.

3. Mr. Nesbitt’s Septic System Was Built in Reliance on and According to a Duly
Issued Town Permit

The CEQ’s July 22, 2020 letter to Mr. Nesbitt states that “State requires a dwelling unit
to have a 2 bedroom = 180 GPD rating minimum.” The CEO appears to allege that the
Boathouse constitutes a dwelling unit under the Maine Subsurface Wastewater Disposal Rules
(Wastewater Rules), thereby imposing a larger design capacity than the septic system installed at
Mr. Nesbitt’s property. However, this interpretation is at odds with the approval issued by the
Town for Mr. Nesbitt’s septic system.

The Wastewater Rules define a “dwelling unit” as “Any structure or portion of a
structure, permanent or temporary in nature, used or proposed to be used as a residence
seasonally or throughout the year.” 10-144 CMR 241 8§ 14. The Wastewater Rules don’t directly
define the term “residence” but refer to the term “realty improvement,” which is defined as “Any
new residential, commercial, or industrial structure, or other premises, including but not limited
to condominiums, garden apartments, town houses, mobile homes, stores, office buildings,
restaurants, and hotels, not served by an approved public sewer, the useful occupancy of which
will require the installation or construction of [septic] systems.” Id.

Under the Wastewater Rules, minimum septic system capacity is calculated based upon
the number of bedrooms and the number of dwelling units. Each bedroom in a dwelling unit
requires a minimum flow of 90 gallons per day (“GPD”). However, each dwelling unit requires a
minimum flow of 180 GPD, regardless of the number of bedrooms. Id. § 4(E)(1). Thus, if the
one-bedroom Boathouse constitutes an independent dwelling unit under the definition in the
Wastewater Rules, it would need a septic system capacity of 180 GPD in addition to the 180
GPD required for the two-bedroom Cottage.
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Mr. Nesbitt’s septic system is designed for a minimum flow of 270 GPD, the size
required for a single dwelling unit with three bedrooms. This flow rate accommodates the two
bedrooms in the Cottage and the one bedroom in the Boathouse. As noted above, the design for
Mr. Nesbitt’s septic system was reviewed and approved by Harpswell’s Local Plumbing
Inspector. The system was installed according to the approved plans. On August 26, 2019, the
Harpswell LPI inspected the completed system and found it to be in compliance with the
Wastewater Rules. See Attachment 4. On February 4, 2020, a certificate of occupancy
incorporating the validated septic permit was issued by the CEO.

Thus, Mr. Nesbitt proceeded with installation of the subsurface wastewater system in
reliance on the Town-issued septic permit and in accordance with the approved design. As such,
Mr. Nesbitt has obtained vested rights in the septic permit and the Town is estopped from
revoking or altering it. See Sahl v. Town of York, 2000 ME 180, 1 13 (“the rights of a building
permit applicant may vest if the applicant makes a substantial good faith change ... in reliance on
the zoning law in effect at the time of the application”) (internal quotations omitted).

There are three bedrooms on Mr. Nesbitt’s property. The septic system is designed to
accommaodate three bedrooms. The design of the septic system and the buildings it serves is no
different now than it was when the plans were reviewed and approved by the Town. Nor is the
design different now than when the Town inspected the installed system and found it in
compliance with the Wastewater Rules. At those times, the Town’s interpretation of the
Wastewater Rules was apparently that the Boathouse does not constitute an independent
dwelling unit.

The CEO cannot now change its interpretation after Mr. Nesbitt has completed
construction of the septic system in reliance on the approvals duly issued by the Town.
Accordingly, Mr. Nesbitt respectfully requests that the Board find that the CEO is estopped from
imposing new design requirements on the septic system that has already been properly permitted
and installed.

4. Access to and Design of the Boathouse Loft Complies with Relevant Codes

The NOV alleges that the 8’ x 10’ sleeping loft in the Boathouse is out of compliance
with provisions of the International Residential Code (“IRC”) and the National Fire Protection
Association (“NFPA”) code that have been adopted in Maine.

A. Loft Access Complies with the Most Recent Version of the IRC

The sleeping loft in the Boathouse is accessed by a “ships ladder,” which was inspected
and approved by the CEO prior to issuance of the certificate of occupancy. The ships ladder
installed in the Boathouse is a commonly used means of accessing sleeping lofts. See
Attachment 6. The loft also has a window that constitutes a code-compliant secondary means of
egress. See Attachment 7.

The NOV references section R311.7 of the 2015 IRC that regulates dimensional
requirements of egress stairways. Under the 2015 IRC, the version that is currently adopted in
Maine, ships ladders cannot be used as an element of a means of egress. IRC (2015) R311.7.12.
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However, Mr. Nesbitt’s builder, Barrett Made, designed and built the ships ladder in the
Boathouse to be compliant with the 2018 version of the IRC, which states that “Ships ladders are
allowed to be used as an element of a means of egress for lofts, mezzanines and similar areas of
200 gross square feet or less.” IRC (2018) R11.7.12. The Boathouse loft is approximately 80
square feet in area. Thus, under the most recent version of the code, access to the loft is fully
compliant.

The IRC gives the CEO and the Board the authority to allow modifications of code
requirements where strict application would be impractical and the modification would not
impair health, life and fire safety, or structural requirements. IRC (2015) R104.10. Installation of
a full stairway to the loft is impractical due to the compact footprint of the Boathouse. The
drafters of the IRC have determined that the ships stairs in the Boathouse satisfy health, life and
fire safety, and structural concerns based on the fact that they are compliant with the 2018 IRC.

Accordingly, Mr. Nesbitt requests that the Board instruct the CEO to allow the existing
ships stairs to remain under the modification authority of IRC (2015) R104.10 and consistent
with the 2018 IRC.

B. Loft Design Complies with NFPA Life Safety Code

The Boathouse sleeping loft, by definition, is partially open on one side to the main space
below. See Attachment 6.

In reference to the loft, the NOV references Chapter 26 of the NFPA 101 Life Safety
Code (“NFPA 101”), which addresses requirements for “lodging or rooming houses.” The
specific code sections cited by the CEO require “sleeping rooms” to be “separated from escape
route corridors by smoke partitions,” NFPA 101 26.3.5.1, and to have latching doors, NFPA 101
26.3.5.5. In other words, the CEO alleges that the Boathouse sleeping loft must be fully enclosed
with a wall and a door.

However these NFPA 101 Chapter 26 requirements only apply to lodging or rooming
houses, which the Boathouse is not. Under Maine law, the term “lodging place” explicitly “does
not include vacation rentals.” 22 M.R.S.A. § 2491(7-F). “Private homes are not deemed or
considered lodging places and subject to a license when not more than 5 rooms are let.” Id. §
2501. “Rooms and cottages are not deemed or considered lodging places and subject to a license
where not more than 3 rooms and cottages are let.” Id.

It makes sense that rental of such living quarters should not be subject to the lodging or
rooming requirements of NFPA 101 Chapter 26, which are aimed at larger commercial
establishments. For example new lodging or rooming houses must be “protected throughout by
an approved automatic sprinkler system.” NFPA 101 26.3.6.1. In buildings without an automatic
sprinkler system, “doors must be self-closing or automatic closing upon the detection of smoke.”
NFPA 101 26.3.5.7. Interior stairways must be fully enclosed with fire-rated walls and doors.
NFPA 101 26.2.2.1. Imposing these and other Chapter 26 requirements on the residential
vacation rentals that occur throughout Harpswell would be inconsistent with Maine law and with
accepted local practice.
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Finally, the building plans submitted to and permitted by the CEO depict a Boathouse
sleeping loft without a smoke curtain or a door. Mr. Nesbitt proceeded with construction based
on and in accordance with the Town’s approval. Thus, vested rights in the approved design have
accrued and the Town should be estopped from altering the approval.

Accordingly, Mr. Nesbitt respectfully requests that the Board find that the NFPA 101
Chapter 26 on lodging and rooming houses does not apply to the low-occupancy vacation rental
of the Boathouse.

Thank you very much for your time and attention to this appeal. Mr. Nesbitt and | look
forward to appearing and answering any questions at the Board’s next meeting.

Sincerely,

Gordon R. Smith

Enclosures
cc: Amy Tchao, Esq.
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ﬁ I.Ise l’etmit Appiiaation
Map 3% mz(z:mi.“

WI/&?’D USE PERMIT Conditions of Approval / Comments:
B a4 Aceecsory i—k/w:k% NoT™ 72 4
< (OFFICIAL) #19-051 (DATE) % Oceeqs =2 a &LU

vV

[ T TR ju 5
%%;: y?:.z pritipene e | ‘52:75@/47. 0/%—)’

— INSPECTION
ffm meabie emgil “fa? 3 #ﬁz : 2-Y.72020

0(5 Yo (Lo .

Qi mn e COMPL: ‘E A?PLICATI{)N IN ITS ENTIRETY
Permit Types(s) Requested* Nk

{)QNew Structure - [ o] Adﬁmm LJ Aiteranon [ Replacement [__1 Pier, Dock, Float, Wharf
_ {__J Accessmy Structure’ - [___} Earth Movmg/meg . [ Other,

ok ’g,&',".

5 "App!ic;mf Name Telephone Numbers:
‘ l‘f:w Dess T B
,Maﬂmg Addwss . 8¢ S5ro DILM £ , 2 Days: 7203 2S5 Ll
- ,?""-Q k‘*—“"ﬂ . eA q‘-l'SQ'S = - Nights: 203 1.5 AMbL

1 »}E.Mmz Address

Wb‘ %_MJ. (,,.,gw» —

s G o Naier (520 07 e E AT T Telephone Numbers:

Herex Sl -y PA \‘\'SvH Nights:
. MSB~%HM<?%W\ c:mm. ity 1 [ S ; , it

Pobelr pesol - - - - Sl ’
/ TMaslmgAddms& A3V MoguiTA phe T N Days: 930 353 207t

T Te:tephonc Numbers:

Days__gg"\'ﬁrg‘ m\
‘“»:,ngmfs "2(:;:1 '—’i?x em,s
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PLUMBING APPLICATION i

Maina DHHS/CDC - Division of Environmental & Community Health

} .. PROPERTY ADDRESS A‘H ISSUING MUNICIPAL OFFICE
Gy _‘l—\own or PI lantation l HO\V PSWC\ \ —AUp 0 3 zﬂls“v HARPSWELL ME
Q\reevﬁuhdwmnn ng{,\,o\r\o, Yoy QOC&D\ Recelve‘&i"‘“ # P1—9-1 20 I 5 l'mal Fee 5 $ :
- _ PROPERTY OWNER INFORMATION Dgpe ssved | DepefG |y | Doubieree | |
Nanz.x“(_xfi F m.n I\/M 'QM /M ,//} o7 7 Soe
Apphcam Name (Last. First e SS(O\)(C Sevviaes F " Local Plumbigf Inspector Signature Ucense #
OWNER/APPLICANT MAILING ADDRESS FEES "swte | s/#9® | Local | Vi
sreel | B 21oEN\Nowey Diwve LOCATION  Map# | 3 TR /e
City Q% internal plumbing fixtures and piping may not be instailed until a permit is
\)\) 820805 issued by the Local Plumbing Inspector  The permit authorizes the owner
State WM E ! Zip Code | ovo4d 7 or installer  install the plumbing system in accordance with this
OWNER/APPLICANT STATEMENT application and the Maine Subsurface Wastewater Disposal Rules
| certify that the information submitted is correct to the bést of my knowledge CAUTION: INSPECTION REQUIRED
and und, nd that any falsification s reason for the Local Plumbing | have inspected the installation autharized above and found it to be in
pactaygs) to deny a permit comphance with the Maine Plumbing Rules Apphcanor;
} ~3
| #4-(9 20/27)7
sriApplicant Date LPI Signature aty(Rough-in)

Copy:  Property Owner | | Town state [ ] .ngléqe'heﬁm—ﬁm—

PERMIT INFORMATION
This application is for: Type of structure to be served: Plumbing to be instalied by:
New Plumbing | ) Single Family Residence | Master Plumber | ) | License # Ms250\
Relocated Plumbing Modular or Mobile Home | Qil Burner Instalier | Liesrgn
Multiple Family Dwelling | Mid HousingRep @ | License#
Other (specily beiow) | Public Utiity Rep | | License # ?

Column 1 - Hook-Up & Relocation
Maximum 1 Hook-Up :
Hook-Up (a}
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Certificate of Occupancy

Jurisdiction of Harpswell Maine

This structure or portion of structure as described below has been inspected for compliance with the Maine
Uniform Building and Energy Code (MUBEC) and is hereby issued a certificate of occupancy.

Building Permit #19-051
Map #37 / Lot #71

Description of applicable
portion of structure:

Name of Owner:
Address of the structure:

Date of Certificate:

Internal Plumbing #P19-120 Septic #P19-48

Construction of new seasonal single family dwelling

Ryan Nesbitt
454 Long Point Road Harpswell ME
February 4, 2020

/ﬂ/ /WW / // Code Enforcement Officer/LPI
' Town of Harpswell Maine
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